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Letter to the Editor
To the Editor:

I would like to add to the excellent article by John D. Ayers 
and Angela E. Interrante (“Should I pay this ERISA claim?”) in 
Volume 18, Number 4 of The Journal, and discuss a different 
way of thinking about these claims.

First let me point out what I believe to be an error early in the 
article. The article states that ERISA “confers subrogation rights 
on health insurance plans established pursuant to ERISA...” This 
is wrong and does confuse a lot of lawyers. ERISA itself says 
absolutely nothing about subrogation rights. “ERISA neither 
requires a welfare plan to contain a subrogation clause nor does 
it bar such clauses or otherwise regulate their contact.” Kress v. 
Food Employers Labor Relations Assn., 391 F.3d 563, 568-569 
(4th Cir. 2004) (quoting Ryan by Capria-Ryan v. Federal Express 
Corp., 78 F.3d 123, 127 (3d Cir. 1996). 

I would then like to suggest a different fi rst step than what is 
described in the article. The authors suggest “step 1” should be 
sending “a letter to the plan administrator asking them if they are 
making a claim for reimbursement.” Certainly this should be a 
good step to take if indeed the attorney or the client has received 
a ‘notice of claim’ letter from the plan administrator or some 
agent for the plan administrator but as a true “fi rst step,” it is not 
the step I would take. 

While a plan may have a valid claim for reimbursement, it is 
only that – a claim. If the plan never makes the claim or never 
realizes that there is a claim to be made, then affi rmatively notify-
ing the plan of the potential of the claim may be detrimental to 
the interest of the client. The better fi rst step, in my view, is to 
fully explain to the client what ERISA is and how an ERISA-gov-
erned health benefi ts plan may affect their recovery in the case. 
Ultimately when no notice has been given by the plan to the cli-
ent or to the attorney, the decision as to whether to write the plan 
to ask if it is going to seek money from the claim is a decision 
that can only be made by the client after proper advice is given 
by the attorney. My friend Art Donaldson describes this as “Don’t 
Ask, Don’t Tell.”

As the authors point out, however, an ERISA-governed health 
benefi t plan may very well have a valid claim to be reimbursed 
without regard to the total amount recovered in the lawsuit and 
without regard to the total amount of attorney’s fees and costs the 
plaintiff is paying. Indeed, the claim could wipe out the client’s 
recovery entirely.

The Fourth Circuit Court of Appeals has said in Kress that 
making the determination as to the validity and extent of a plan’s 
claim for reimbursement is nothing more than a part of the “com-
monplace economic calculus” that plaintiffs’ attorneys perform 
every single day. Simply, there are some cases not worth taking if 
the ERISA reimbursement “bite” is large enough. 

Thus, it is incumbent upon plaintiffs’ attorneys to help their cli-
ents make that calculus as early in the case as possible. In many 
cases, clients who have been advised by the plan of a reimburse-
ment claim may indeed want the attorney to approach the plan 
to determine what the extent of the claim is. Again, this is the 
client’s choice.

I agree with the authors’ conclusion that if a plan makes a 
claim that the attorney confi rms is fully enforceable and you are 

unable to negotiate a voluntary discount then you should pay 
the reimbursement claim. To do otherwise is to risk not only a 
lawsuit by the plan but also an ethics claim that in the face of 
competing claims for money you are holding – you played “judge 
and jury” and failed to pay or at least protect the interests of one 
of the claimants. 

One fi nal point deserves mention and again refl ects an enor-
mous error that I see some attorneys make. Unfortunately, I feel 
this article may add to the confusion.

Near the end of the article, the authors state “the funds from 
the tort recovery are in the nature of a windfall to the ERISA-
plan, since the plan has to provide health insurance benefi ts 
regardless of whether a tort recovery is ever made.” (Empha-
sis added.) This is wrong and indeed was exactly the situation in 
the Kress case. In Kress, the plan provided that “benefi ts are not 
payable if the disability is due to an injury or sickness which, 
as determined by the trustees, is ... the responsibility of ‘a third 
party’.” The courts have been clear that there really are no rules 
mandating what is required to be put into an ERISA benefi t plan. 
A plan can, and many do, simply exclude as a benefi t payment 
of those medical expenses caused by a third party. This does not 
make recovery a windfall to the plan but part of the bargain the 
plan makes by advancing funds to pay the bills. 

Here is the problem that some attorneys get into. Those plans 
that have chosen to not cover medical expenses incurred through 
the negligence of a third party will often ‘advance’ benefi ts if the 
claimant signs a subrogation/reimbursement agreement. I have 
seen attorneys erroneously advise clients to not sign the subro-
gation/reimbursement agreement. These lawyers demonstrate a 
fundamental misunderstanding of ERISA reimbursement law and 
are probably guilty of malpractice.

What happens when lawyers give the bad advice to not sign the 
reimbursment form when the plan says that it won’t pay benefi ts 
because the bills are ‘not covered?’ Three bad things happen: 
(1) the medical bills do not get paid and the healthcare provid-
ers become uncooperative; (2) the medical bills go to collec-
tions and the client’s credit ratings take a hit; (3) if you are able 
to settle the third-party personal injury case you end up paying 
back full dollar on the medical bills. In other words, if the client 
had signed the appropriately presented subrogation/reimburse-
ment agreement, the medical bills likely would have been paid at 
some negotiated discount and when it came time to reimburse the 
health plan for the expenses it paid you end up not reimbursing 
the health plan 100 percent of the original bills. 

Attorneys who, in 2007, still do not understand the essentials 
of an ERISA reimbursement claim face the prospect of an un-
happy client on one hand and an ethics claim and/or a lawsuit on 
the other hand.
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